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Reminder to offeree companies 
about exclusivity agreements

During negotiations which may lead to the 

making of a general offer (including a take private 

transaction), it is not uncommon for the potential 

offeror to request potential vendors or existing 

controlling shareholders of an offeree company 

to enter into an exclusivity agreement with the 

potential offeror or a person acting in concert with 

it for the purpose of restricting, usually for a stated 

period of time, the ability of the potential vendors or 

the existing controlling shareholders to discuss or 

negotiate with other potential offerors. It is generally 

acceptable for shareholders of an offeree company 

(ie, the potential vendors or the existing controlling 

shareholders) to enter into such exclusivity 

agreements, although parties need to be mindful 

that some terms contained in such agreements may 

give rise to implications under the Takeovers Code 

such as special deal concerns under Rule 25.

On the other hand, it is normally not acceptable for 

an offeree company itself to enter into an exclusivity 

agreement that may have the effect of restricting 

its ability to discuss or negotiate with other potential 

offerors. This is because the board of directors of 

an offeree company must not do anything that 

may prohibit the directors from carrying out their 

fiduciary duties, which in this case would be to 

advise the offeree company’s shareholders of 

all possible bids. This is consistent with General 

Principles 8 and 9 of the Takeovers Code:

1. General Principle 8 provides that “[d]irectors 

of the offeree company should give careful 

consideration before they enter into any 

commitment with an offeror (or anyone else) 

which would restrict their freedom to advise 

their shareholders. Such commitments may give 

rise to conflicts of interest or result in a breach of 

the directors’ fiduciary duties”; and

2. General Principle 9 also provides that 

“[a]t no time after a bona fide offer has been of the offeany 

of the offeany 

of any 
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UK. Under this rule, except with the consent of 

the London Panel on Takeovers and Mergers, the 

offeree company may not enter into any offer-

related arrangements with either the offeror or 

any persons acting in concert with it during an 

offer period or when an offer is reasonably in 

contemplation which may have the effect of, 

amongst others, restricting an offeree company 

board’s freedom of action in responding to an offer.

The Executive should be consulted at the 

earliest opportunity if there is any doubt that any 

agreements, arrangements or commitments 

proposed to be entered into by an offeree company 

may not comply with General Principle 8 or General 

Principle 9.

Implications of enforcement of 
security

Since the publication of issue No. 52 of the 

Takeovers Bulletin in March 2020 on Dispensation 

Note 2 from Rule 26, the Executive continues to 

note an increase in the number of cases where offer 

periods are triggered by the enforcement actions 

of creditors, such as the appointment of a receiver 

or liquidator over a controlling block of shares. The 

Executive would like to remind market practitioners 

once again that all persons are expected to observe 

the letter as well as the spirit of the Takeovers Code. 

Parties should not expect the Executive to grant 

waivers or make exceptions under the Codes to 

facilitate debt recovery.

However, as explained in issue No. 52, the Executive 

may in appropriate circumstances waive the 

general offer obligation of a bank or a lending 

institution resulting from enforcement of security in 

accordance with Dispensation Note 2 from Rule 26.

In circumstances where a lender decides to take 

action in addition to the appointment of a receiver 

or liquidator to enforce its security, it should be 

aware of possible implications under the Takeovers 

Code. For instance, if a lender chooses to launch 

a voluntary general offer for the shares in a 

company at the same time as it appoints a receiver 

or liquidator over a substantial stake in the same 

company, any proposed settlement arrangement or 
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All issues of the Takeovers Bulletin are available under 
‘Published resources – Newsletters – Takeovers 
Bulletin’ on the SFC website at www.sfc.hk.

Feedback and comments are welcome and can be 
sent to takeoversbulletin@sfc.hk.

If you want to receive the Takeovers Bulletin by email, 
simply click Subscriptions at www.sfc.hk and select 
Takeovers Bulletin.
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