TAKEOVERS AND MERGERS PANEL

PANEL DECISION

In relation to a referral to the Takeovers Panel by the Executive for a ruling
on the comparable offer price to be made for the “H”” Shares in Sanmenxia
Tianyuan Aluminum Company Limited (“Sanmenxia”)




issued share capital and voting rights attaching to its shares. The Domestic Shares
are not freely transferable. Apart from the fact that the “H” Shares are listed and
are freely transferable, and the payment of cash distributions to holders of the “H”
Shares are in Hong Kong dollars, the two classes of shares in the capital of

Sanmenxia are identical.

Tianrui Group Company Limited (“Tianrui Group”) entered into an agreement to
acquire the entire 67.02% interest in Sanmenxia held by Tianyuan Group for a cash
consideration equivalent to RMB 0.1577 per Domestic Share. The acquisition
agreement was approved by the State-owned Assets Supervision and Administrative
Commission of the State Council (“State SASAC”) on 11" September, 2006.
Tianrui Group has made no purchases of “H” Shares in Sanmenxia since that date

or in the six months preceding it.

Trading in the “H” Shares in Sanmenxia was suspended on 21* September, 2006
and remained suspended at the time of the Panel’s meeting. On 29" September,
2006 Sanmenxia issued an announcement giving details of the agreement between
Tianrui Group and Tianyuan Group and the possibility of a mandatory

unconditional cash offer.

On 25" December, 2006, the Ministry of Commerce approved the transfer of the
Domestic Shares in Sanmenxia to Tianrui Group. Payment was made by Tianrui
Group on 25" April, 2007 for the Domestic Shares and the registration of these
shares was effected on 30™ April, 2007. In all probability on 25™ April, 2007 and
30™ April, 2007 at the latest, Tianrui Group had incurred a mandatory offer
obligation under Rule 26.1 of the Code for all the shares in Sanmenxia, both

Domestic and “H” Shares, held by parties other than it or acting in concert with it.

Due to PRC capital controls, Tianrui Group is not permitted to satisfy an offer for
shares in Hong Kong dollars so it was unable to discharge its mandatory offer

obligation itself. It, therefore, entered into a consortium arrangement on 10" May,



2007 with Alpha Alliance Management Services Limited (“Alpha Alliance”), a
Hong Kong company, under which Tianrui Group agreed to make the offer required
by the Code to be made to holders of Domestic Shares and Alpha Alliance agreed to

make the offer required to the holders of “H” Shares.

On 30™ May, 2007 the lawyers to Tianrui Group informed the Executive of the
consortium arrangements with Alpha Alliance. On 4™ July, 2007 a submission was
made by the financial adviser of Alpha Alliance to the Executive stating that the
comparable offer to be made for the “H” Shares should be at the same price per “H”
Shares as that paid for each Domestic Share, being RMB 0.1577, converted into

Hong Kong dollars at the rate prevailing on 11"



10.

11.

Further guidance on comparable offers is given in Note 1 to Rule 14. This Note

states the following:
“Comparable offers

In order to achieve comparability, this Rule 14 may involve an offeror paying a
higher price for a particular class of shares than the highest price paid by him in
the preceding 6 months for shares of that class. A comparable offer need not be an
identical offer but the difference must be capable of being justified to the Executive,
who will have regard to all relevant circumstances including the rights attaching to
each class of shares and may also consider the historical record of their market
prices.”

The decision also makes reference to Rule 3.5 of the Code which sets out the



binding against subsequent cases where the differential between the Domestic
Shares and “H” Shares can be determined. When asked when the exchange rate
should be determined where an offer for a company to which the Code applied was
triggered in a non-convertible currency, the Executive answered that it would be
acceptable if it were to be determined at the time the Rule 3.5 announcement is

made.

13. Alpha Alliance did not prepare a separate submission but relied on the submission
made by the Executive. It did, however, advance the argument that in negotiating
the price for the Domestic Shares Tianrui Group had agreed to pay a premium over
the net asset value of Sanmenxia and that premium, in part, reflected a value for the
listed status of the “H” Shares. Alpha Alliance made no representation as to the
basis on which the exchange rate should be determined and indicated it would be

guided on this matter by the Panel.

The decision and the reasons for it



16.

Statutory control of Sanmenxia has been obtained without the purchase of any “H”
Shares. Control could only have been acquired by the purchase of at least some
Domestic Shares as the “H” Shares constitute less than 30% of Sanmenxia’s issued
voting share capital so could not by themselves confer control. In these
circumstances, there appears no justification for a price for the “H” Shares which is
different to that paid for the Domestic Shares. Further, no justification was
advanced. Under Rule 14 the offer price for the “H” Shares is, therefore,
RMBO0.1577 per share. This price also accords fully with the requirement for even-

handed treatment under General Principle 1.

As the RMB is not a freely exchangeable currency, the offer could not be made in
RMB. Therefore, it was also necessary for the Panel to determine when the
exchange rate should be fixed in order to calculate the comparable offer to be made
for the “H” Shares in Hong Kong dollars. As stated above, the Executive was of
the view that it is acceptable for the exchange rate to be determined at the time the
Rule 3.5 announcement is made. In the present case, no Rule 3.5 offer has been
made and, in the absence of such an announcement, the Panel decided that the
exchange rate should be fixed on the date on which the mandatory offer obligation
was triggered. This event would normally be expected to result in a Rule 3.5

announcement being made if no such announcement had been made previously.



such an offer has been in prospect, and refers this matter to the Executive for such

action, if any, as it may consider appropriate.
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